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The preponderance of the evidence in this proceeding shows:

Petitioners lack standing to challenge the Department of Environmental
Protection’s (the “Department”) September 1, 2016 written determination that the
Department should issue to the Woods Hole, Martha’s Vineyard and Nantucket
Steamship Authority (the “S SA”) a Chapter 91 License (the “Draft License”);

II. The SSA’s reconstruction and reconfiguration (the “Project”) of the SSA’s Ferry
Terminal in Woods Hole, Massachusetts (the “Terminal Site”) meets 310 CMR
9.35(2)’s requirements, including § 9.35(2)(a)1.g.’s requirement that the project not
“generate water-borne traffic that would substantially interfere with other water-
borne traffic in the area at present, or in the future as may be evidence by
documented projections”;

III. The Project meets the requirements of 310 CMR 9.3 5(3) relating to public rights of
fishing, fowling and on-foot passage;

IV. The Project meets the requirements of 310 CMR 9.35(5) relating to public rights of
access to tidelands; and

V. Petitioners are not entitled to the carrying forward of the prior restrictions contained
in License No. 1960, nor have they made the case for requiring any additional
conditions in the Draft License.

The Department should issue the Draft License.



I. Petitioners Lack Standing.

A. Petitioners lack standing as a “ten residents” group.

Standing “is a jurisdictional prerequisite to being allowed to press the merits of any legal

claim.” Recommended Final Decision, In the Matter of Webster Ventures, LLC, OADR Docket

No. 2015-014, 6 (June 3, 2016), adopted as Final Decision (June 15, 2016). 310 CMR 9.17(1)(c)

is clear that “ten residents of the Commonwealth may seek an adjudicatory hearing concerning a

decision to grant a waterways license only ‘pursuant to M G.L. c. 30A, § JOA....” (Emphasis

added.) Chapter 30A, § 1 OA, allows such persons to intervene in an adjudicatory proceeding only

when “damage to the environment [as defined in M.G.L. 214, § 7A] is or might be at issue,” and

when such intervention is allowed, it “shall be limited to the issue ofdamage to the environment

and the elimination or reduction thereofin order that any decision in such proceeding shall include

the disposition ofsuch issue.” M.G.L. c. 30A, § 1 OA (emphasis added); see also Webster Ventures,

OADR Docket No. 2015-014 at 7. The phrase “damage of the environment” in § 1 OA has a

specific meaning, as defined in M.G.L. c. 214, § 7A:

any destruction, damage or impairment, actual or probable, to any of the natural
resources of the commonwealth, [including but not limited to] air pollution, water
pollution, improper sewage disposal, pesticide pollution, excessive noise, improper
operation of dumping grounds, impairment and eutrophication of rivers, streams,
flood plains, lakes, ponds, or other water resources, destruction of seashores, dunes,
wetlands, open spaces, natural areas, parks or historic districts or sites. Damage to
the environment shall not include any insignificant destruction, damage or
impairment to such natural resources.

The Waterways Regulations address potential sources of “damage to the environment,” as

that term appears in § 1OA, primarily in 310 CMR 9.33. It is undisputed that the Project complies

with § 9.33 and every other provision of the Waterways Regulations that seeks to prevent “damage

to the environment.” The Project has obtained every environmental permit required under § 9.33.

See Pre-Filed Testimony of Stephen L. Lecco, ¶J 5-8 (“Lecco PFT”) and SSA Exhibits 14-17. The
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issuance of such permits is “conclusive as to compliance with the regulatory program in question.”

310 CMR 9.33(2).

Petitioners submitted testimony from Dr. Pamela Neubert, which was admitted into

evidence solely with respect to the issue of Petitioners’ standing and for no other purposes, that

discussed potential environmental impacts from the Project that are within the scope of the

Wetlands Protection Act, M.G.L. c. 131, § 40 (the “WPA”), and 310 CMR 10.00. But

Dr. Neubert’s testimony rested on an outdated plan that the SSA modified after conducting an

eelgrass survey in July2015 and following consultation with the Massachusetts Division of Marine

Fisheries. See Rebuttal Testimony of Stephen L. Lecco, ¶J 4-5 (“Lecco Rebuttal”). The modified

plan shows that the Project will not involve dredging in the eelgrass beds to the south ofthe Project,

contrary to Dr. Neubert’s testimony. Lecco Rebuttal at ¶ 6.’

Even if Dr. Neubert’s testimony somehow gave Petitioners standing to challenge the Draft

License, Dr. Neubert confined her testimony to the Project’s potential impact on eelgrass beds to

the north and the south of the Terminal Site. Accordingly, under. c. 30A, § 1 OA, Petitioners’

standing is limited solely to the issue of that potential impact and “the elimination or reduction

thereof.” But neither in their Notice of Claim nor subsequently have Petitioners sought any relief

that would “eliminate or reduce” the Project’s potential impact on eelgrass beds. Nothing in § 1 OA

permits a ten-citizens group to do what Petitioners are attempting to do here: bootstrap standing

1 In any event, § 9.3 3(3) provides that with respect to the WPA and its regulations, “[i]f an
order of conditions has been issued by the conservation commission and the Department has not
taken jurisdiction, the Department shall presume the project complies with state wetlands
standards, except upon a clear showing of substantial non-compliance with such standards.” It is
undisputed that the SSA received an order of conditions from the Falmouth Conservation
Commission. See SSA Exhibit 15. That order was not appealed. See Lecco Rebuttal at ¶ 7.
Petitioners have made no claim, let alone a “clear showing,” that there is any “substantial non
compliance” by the Project with any state wetlands standards.
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on eelgrass issues into standing on issues having nothing to do with eelgrass. Petitioners’ claims

thus must be dismissed.

The Department’s decision in Webster Ventures does not assist Petitioners. In Webster

Ventures, the Commissioner suggested that a ten-residents group alleges “damage to the

environment” under § 1 OA any time the group alleges any type of non-compliance with c. 91 or

310 CMR 9.00. See Webster Ventures, OADR Docket No. 2015-014 at 910.2 But Webster

Ventures is distinguishable from this case. In Webster Ventures, the petitioners challenged a draft

license on two expressly environmental grounds: (a) the Department’s failure to require the

applicant to install a sewage pump-out facility at a proposed marina; and (b) the Department’s

alleged failure to require the applicant to provide proof that it had received all required

environmental approvals. See id. at 44-48. By contrast, Petitioners have not requested any relief

pertaining to environmental issues. Webster Ventures thus lends no support to Petitioners’

standing claims.

B. Petitioners lack standing as “aggrieved persons.”

Petitioners allege that the Project interferes with navigation; fails to protect public rights

of fishing, fowling, and on-foot passage; and fails to meet the Department’s regulations pertaining

to public rights of access to tidelands. None of the Petitioners testified in this proceeding. That is

fatal to any claims they may make as alleged “aggrieved persons” entitled to challenge the

Determination under 310 CMR 9.17(1)(b): Petitioners have provided no evidence that any of them

navigates, fishes, fowls, passes through, or makes any use of any tidelands whatsoever (let alone

2 Respectfully, the SSA believes that Webster Ventures’ holding concerning § 1 OA is
incorrect as a matter of law, and that where a ten-residents group fails to challenge a project on the
basis that it “damages the environment,” it cannot pursue claims of non-environmental harms such
as navigational or public-access impacts.
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tidelands in Falmouth’s Great Harbor or on or near the Terminal Site). Thus, because Petitioners

themselves have not provided evidence that they are personally “aggrieved,” if they lack standing

as a ten-residents group, they have no standing whatsoever, on any ground. See Webster Ventures,

OADR Docket No. 20 15-014 at 11-15 (dismissing claims for lack of standing, where petitioners

failed to submit pre-filed testimony evidencing harm to themselves).

II. The Project meets the requirements of 310 CMR 9.35(2).

A. Petitioners bear the burden of proving that the Project
“significantly interferes with public rights of navigation.”

A project “shall not significantly interfere with public rights of navigation which exist in

all waterways.” 310 CMR 9.35(2)(a). “[T]hat the interference must be significant implies that

lesser interference is tolerated.” Recommended Final Decision, In the Matter ofRenata Legowski,

OADR Docket No. 2011-039, 7 (Oct. 25, 2012), adopted as Final Decision (Nov. 5, 2012).

Petitioners must prove “significant interference” by a preponderance of the evidence. See id. at 2.

To determine whether interference with navigation is “significant,” the Department may

consider “whether and the degree to which the interference is experienced by the public in general

or a single abutter, and the difficulty in adjustments to a vessel’s course by existing users.” Id.

(internal citations and quotations omitted). Measuring the significance of an interference may

include “an examination of who is experiencing the interference, the expected frequency of the

interference, and the extent or type of the interference.” Id. at 6. “Merely having to navigate around

a dock is not significant interference.. ..“ Id. Significant interference has been found where “there

was evidence that a significant number of boating trips, taken by both residents and the general

public, would be impeded by a proposed pier. . ..“ Id. (emphasis added), citing Recommended Final

Decision, Matter of Oliveira, OADR Docket No. 2010-017, adopted as Final Decision (Jan. 7,

2011). “Alleged interference that is merely an inconvenience or not based on actual facts does not

5



constitute significant interference.” Recommended Final Decision, In the Matter of Wynn MA,

LL OADR Docket No. 2016-004, 13 (July 15, 2016). The size of the affected waterbody also is

a key consideration. See Recommended Final Decision, In the Matter of Fuhrmann, OADR

Docket No. 2013-037, 39-40 (Feb. 19, 2015), adopted as Final Decision (Apr. 8, 2015).

B. The Project will not significantly interfere with navigation.

The evidence shows that the Project3 will not substantially interfere with navigation in

Great Harbor. This is due to, among other things, the size of the Harbor, its users, where they

navigate, the short amount of time that SSA vessels take to transit the Harbor, the safety measures

routinely employed by the SSA, and the Project’s relocation of its slips away from adjacent coastal

structures.4 Even Petitioners’ sole witness on navigation, Captain Olmsted, admitted that the

current users of Great Harbor accommodate each other’s navigation there. See Pre-Filed

Testimony of Christopher Olmsted, ¶J 12-18 (“Olmsted PFT”).

The Project meets the applicable navigational standards set forth in 310 CMR 9.35(2)(a)l.

and the “free passage” standards set forth in 310 CMR 9.35(2)(b). The evidence shows:

• Great Harbor does not have a “state harbor line,” and hence standard (a)1 .a. does not
apply. See Skalaski PFT at ¶5.

Uncontested evidence concerning the SSA and the background of the Project appears in
the Pre-Filed Testimony of Wayne C. Lamson, ¶J 3-16 (“Lamson PFT”), and the Pre-Filed
Testimony of Chris Iwerks, ¶f 3-28 (“Iwerks PFT”).

See Pre-Filed Testimony of Rebecca P. Skalaski, P.E., ¶J 6-11 (“Skalaski PFT”); Pre-Filed
Direct Testimony of David E. Hill, ¶J 9-19 (“Hill PFT”); Pre-Filed Testimony of Charles G.
Gifford, ¶J 7-25, 27-41 (“Gifford PFT”); Rebuttal Testimony of Charles G. Gifford, ¶ 3-19
(“Gifford Rebuttal”); Pre-Filed Testimony of Charles M. Monteiro, ¶J 4-5 (“Monteiro PFT”);
Rebuttal Testimony of Charles M. Monteiro, ¶J 2-3 (“Monteiro Rebuttal”); Lamson PFT at ¶J 27-
29; Rebuttal Testimony of Chris Iwerks, ¶J 3-6 (“Iwerks Rebuttal”); SSA Exhibits 2 1-24, 49-50;
Department Exhibits A-G.
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• The Project will not “extend into or over any existing channel such as to impede free
passage,” thereby satisfying standard (a) 1 .b. See Skalaski PFT at ¶ ¶5, 13; Iwerks PFT
at ¶ 28; SSA Exhibits 21-22.

• The Project will not “impair any line of sight required for navigation,” thereby
satisfying standard (a)1 .c. See Gifford PFT at ¶ 39; Monteiro PFT at ¶4.

• The Project will not “require the alteration of an established course of vessels,” thereby
satisfying standard (a) 1 .d. See Gifford PFT at ¶ 40; Monteiro PFT at ¶4.

• The Project will not “interfere with access to adjoining areas by extending substantially
beyond the projection of existing structures adjacent to the site”; instead, the Project
enhances access to adjoining areas north of the Terminal Site, and thereby satisfies
standard (a)1.e. See Skalaski PFT at ¶J 10-11; Gifford PFT at ¶J 24-25, 27, 35, 38;
Monteiro PFT at ¶4; SSA Exhibits 22-24.

• The Project is located among structures on adjacent properties, and hence standard
(a)1 .f does not apply. See Skalaski PFT at ¶J 7, 9.

• Since the Project merely reconfigures and refurbishes the SSA’s existing terminal
facilities, the Project itself will not “generate water-borne traffic that would
substantially interfere with other water-borne traffic in the area at present, or in the
future as may be evidenced by documented projections,” thereby satisfying standard
(a)1.g. See Hill PFT at ¶J 11-13; Monteiro PFT at ¶ 4; Lamson PFT at ¶J 16-19.

• The Project will not “alter, due to the building of a solid fill strncure, tidal action or
other currents so as to interfere with the ability to handle vessels,” thereby satisfying
standard (a)1.h. See Iwerks PFT at ¶ 26; Iwerks Rebuttal at ¶J 3-6; Gifford Rebuttal at
¶J 3-4; Monteiro Rebuttal at ¶J 2-3; SSA Exhibit 19.

• The Project will not “adversely affect the depth or width of an existing channel,”
thereby satisfying standard (a)1 .i. See Skalaski PFT at ¶J 5, 13-14; Iwerks PFT at ¶ 28.

• The Project will not “impair in any other substantial manner the ability of the public to
pass freely upon the waterways” of Woods Hole Harbor or “to engage in transport or
loading/unloading activities,” thereby satisfying standard (a)1 .j. See Hill PFT at ¶J 14-
15; Gifford PFT at ¶ 41; Monteiro PFT at ¶ 4.

• The Project will not “significantly interfere with public rights of free passage over and
through the water” of Woods Hole Harbor, including “the right to float on, swim in, or
otherwise move freely within the water column without touching the bottom and, in
Commonwealth Tidelands ..., to walk on the bottom,” thereby satisfying standard (b).
See Hill PFT at ¶J 14-15, 18; Gifford PFT at ¶ 41; Monteiro PFT at ¶ 4.

The SSA did not ask the Department to license longer structures in order to reduce the
amount of dredging required for the Project, and hence the standards described in § 9.35(2)(a)2.
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Captain Olmsted did little to challenge the SSA’s and the Department’s evidence. He

claimed first that removing most of the SSA’ s Woods Hole wharf and replacing it with a straight

bulkhead will require ferries to approach a slip with greater speed and from farther to the north, to

compensate for higher post-construction currents. He admitted that he conducted no studies

(scientific or otherwise) of existing currents, nor did he model any post-construction currents. See

Hearing Transcript, 20-21 •6 By contrast, the SSA performed scientific studies that reject Captain

Olmsted’s proposition. See SSA Exhibit 19 (Harbor Currents Study); Gifford Rebuttal at ¶J 3-4;

Monteiro Rebuttal at ¶ 2; Iwerks Rebuttal at ¶J 3-6. In any event, Captains Gifford and Monteiro

testified that wind speed and direction are far more important than currents when sailing SSA

ferries in and out of Great Harbor. See Gifford Rebuttal at ¶ 3; Monteiro Rebuttal at ¶ 3.

Captain Olmsted next argued that use of new Slip #3 would “interfere with” the Eel Pond

Staging Area. Olmsted PFT at ¶ 20. Captain Olmsted also observed that new Slip #3 would be

150 feet closer to the entrance of Eel Pond than current Slip #1. Id. at ¶ 19. Neither observation

(nor both) demonstrates that new Slip #3 will result in signUlcant interference with navigation:

have no bearing on Petitioners’ claims. The Project is not in a Designated Port Area, see Skalaski
PFT at 5, and hence the standards described in § 9.35(2)(a)3. do not apply to the Project. The
Project also is confined to the Terminal Site, which is not on or adjacent to a “common landing,
public easement, or other historical legal form of public access from the land to the water.” See
Hill PFT at ¶ 19. Hence, the standard described in § 9.35(2)(c) does not apply to the Project.

6 Instead, Captain Olmsted claimed that post-construction currents would be higher because,
after the NOAA jetty in Great Harbor was shortened, Can No. 9 was set adrift, allegedly because
of higher currents resulting from the shorter jetty. Captain Olmsted provided no current
measurements. By contrast, the SSA proved through testimony, contemporaneous notes and
photographs, and press reports that it was heavy ice floes that set Can No. 9 (and another
navigational aid, the #8 GONG) adrift during February and March 2015. See Gifford Rebuttal at
¶f 5-9; Monteiro Rebuttal at ¶ 2; SSA Exhibits 37-48, 51.

Petitioners suggested at the hearing that the Department had placed conditions on the use
of current Slip #3 in the SSA’s License No. 1960 because of a mere five-foot movement of that
slip in 1989. The evidence (reviewed in section (V) below) shows that License No. 1960 did not
include conditions on Slip #3 simply because it was moved five feet; rather, Slip #3’s
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• Captain Olmsted conceded that (a) SSA ferries already turn in the Staging Area,
(b) small vessels already accommodate the ferries (and vice versa), and (c) small
vessels have informal arrangements with the keeper of the Eel Pond Bridge to
facilitate movements in and out of Eel Pond. See Olmsted PFT at ¶f 15-16, 18; see
also Gifford Rebuttal at ¶f 10-14; Monteiro Rebuttal at ¶J 2-3.

• David Hill testified that boats in the Staging Area are “highly maneuverable and
can easily adjust or stop their course for the few minutes when a ferry is in the
area.” Hill PFT at ¶ 14; see also Hearing Transcript at 160. Even less-maneuverable
sailboats are under auxiliary power when operating in the Staging Area. Id. at 168.

• Captains Gifford and Monteiro testified (with the help of Rebecca Skalaski) that,
after construction of the Project, the Staging Area will be substantial, and
considerably larger than what Captain Olmsted claims. See Gifford Rebuttal at
¶J 12-14; Monteiro Rebuttal at ¶ 2; Rebuttal Testimony of Rebecca P. Skalaski,
P.E., ¶ 2; SSA Exhibits 49 and 50. The post-construction Staging Area will also
include parts of the Harbor that cannot be used now.

• Petitioners’ worst-case scenario — Slip #3 being used hourly, while R/VAtlantis is
berthed at the WHOI dock — likely would occur only in the winter months, when
there are virtually no small vessels in the Staging Area. Gifford Rebuttal at ¶J 17-
19; Monteiro Rebuttal at ¶ 2; Hearing Transcript at 155-57. Because of the
orientation of new Slips ##1-2 (each angled to the south) and the prevailing
southwesterly winds during the busy summer season, seasonal traffic in and out of
new Slip #3 (passing through the Staging Area for less than one minute each way,
no more often than once per hour) will be less frequent than traffic in and out of the
other slips. See Gifford Rebuttal at ¶J 17-19; Monteiro Rebuttal at ¶ 2.

• Even if the SSA had to use new Slip #3 regularly, ferry traffic from that slip would
not substantially interfere with navigation in Great Harbor, owing to all of the
factors listed above. See Hearing Transcript at 158.

Petitioners suggested on cross-examination of Captain Gifford that restricting the use of

new Slip #3 to double-ended ferries8might “minimize” interference with navigation in the Staging

reconstruction brought it within fifteen feet of the Naushon Trust Dock. See SSA Exhibit 22.
Thus, one cannot equate the five-foot reduction in space experienced by the Naushon Trust in 1989
with bringing new Slip #3’s operations 150 feet closer to the WHOI dock than the current Slip
#1 ‘s operations. Post-construction, there will still be ample open water for safe navigation of all
vessels around new Slip #3, the areas in which SSA ferries will navigate to and from that slip, and
around the WHOI Pier -- even when the R/V Atlantis is docked there. See Gifford Rebuttal at
¶J 12-14; SSA Exhibits 49-50.

8 As Captain Gifford testified, ‘double ended” ferries have propellers at both ends of the
vessel, and thus can travel in either direction without having to back up. A double-ended ferry
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Area. Hearing Transcript at l36-137. Petitioners’ argument suffers from two flaws. First,

“minimization” of interference is not the applicable standard for determining whether such a

condition should be attached to the Draft License. Instead, Webster Ventures teaches that license

conditions are warranted only when the Department determines, or a petitioner on appeal proves,

that the proposed licensed structure will “significantly interfere” with reasonably foreseeable

waterborne traffic. Webster Ventures, OADR Docket No. 20 15-014 at 2 1-22. In other words, the

Department could limit Slip #3’s operations to double-ended ferries only if Petitioners proved,

first, that significant interference with navigation would arise absent the condition. Petitioners

have not proven that the use of Slip #3 byy of the SSA’s ferries will significantly interfere with

anyone’s navigation. Questions of “minimization” of interference are thus irrelevant.’0

thus can enter or depart from the Terminal without having to back into Great Harbor. A “single-
ended” ferry has propellers only at the stem of the vessel, and thus must turn around either when
entering or leaving the Terminal.

Petitioners repeatedly have shifted their justifications for asking the Department to limit
the SSA’s operations from new Slip #3. They initially sought p restrictions on new Slip #3.
Rather, they asked the Department to require the SSA “to not exceed established 2010 traffic
levels” from the Terminal Site generally, to curtail the SSA’s impacts on traffic flow and
congestion. They assured the Department that, even with that limitation, the SSA “would still be
free to make the necessary choice ofwhich slips to use at any given time.” Notice of Claim, 3-5
(emphasis added). Petitioners continued to press for this limitation at the pre-hearing conference
“to prevent overburdening of the roadways in the Woods Hole area,” and only then asked the
Department to also carry forward the prior restrictions in License No. 1960 “to lessen the detriment
to the public from increased traffic and offset the detriment in other areas, such as navigation, by
providing a benefit to the public.” Petitioners’ Pre-Hearing Statement, 4 (Oct. 13, 2016). After
the pre-hearing conference, Petitioners abandoned their “traffic” argument, see section V-A below,
and for the first time claimed that all ferries leaving Slip #3 would interfere with vessels in the
Staging Area. The double-ended ferries condition — a condition never mentioned in any of
Petitioners’ prior filings — is Petitioners’ third crack at trying to curtail the SSA’s operations, and
thereby prevent the SSA from fulfilling its statutory obligations to provide adequate transportation
to the island of Martha’s Vineyard.
10 While 310 CMR 9.35(2)(a)l. authorizes the Department to require “warning devices and
other navigation aids as it deems appropriate to reduce interference with navigation,” Petitioners
have not asked the Department to require the SSA to install any such navigation aids.
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Webster Ventures also identifies the second flaw in Petitioners’ argument: it attempts to

regulate, in effect, boat size and operation. “{T]hose matters fall under the purview of G.L.

c. 90B....” Id. Petitioners’ “double-ended” ferry condition rests on two disproven assumptions:

that SSA captains cannot safely maneuver in and out of Slip #3 any vessel other than a double-

ended ferry, and that operators of small vessels are unable to navigate safely in the Staging Area

when single-ended SSA vessels are backing out. But the evidence proves exactly the contrary,

namely, that all of the SSA’s ferries will be able to operate in and out of new Slip #3 without

interfering with any traffic in the Staging Area. See Gifford Rebuttal at ¶ 14; Hearing Transcript

at 129-132 (testimony of Capt. Gifford). Further, even ifPetitioners had proved both assumptions,

Webster Ventures teaches that the Department cannot impose conditions under c. 91 that pick and

choose among types of waterborne traffic based on their assumed operational patterns. The

Department should not depart in this case from the Webster Ventures standard.”

III. The Project meets the requirements of 310 CMR 9.35(3) relating to
public rights of fishing, fowling and on-foot passage.

A. Petitioners failed to prove that the Project will “significantly interfere”
with public rights of fishing, fowling and on-foot passage.

Petitioners bear the same burden ofproof on the issues of the Project’s alleged interference

with fishing, fowling and on-foot passage as they do with respect to navigation. See Legowski,

Absent a significant interference with navigation (or the applicant’s agreement), the
Waterways Regulations provide no basis for limiting the SSA’s Slip #3 operations. Imposing any
such condition would also impermissibly interfere with the SSA’s statutory duty to provide
adequate transportation of persons and necessaries of life between Woods Hole and the island of
Martha’s Vineyard. See note 12 below. Finally, prohibiting some or all of the SSA’s ferries from
using new Slip #3 would increase the risk of accidents in the Harbor. If currents, tides and/or
weather conditions so dictate, the SSA’ s captains need the option of using new Slip #3 if it will
maximize vessel and passenger safety. Captains also require a choice of slips in order to ensure,
regardless of tides, that there is an accessible route for passengers to take between the vessel and
the Terminal Site. See Lamson PFT at ¶ 16; Iwerks PFT at ¶ 14; Gifford PFT at ¶ 34.
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OADR Docket No. 2011-039 at 2. They nevertheless provided evidence pertaining to those

issues. Under such circumstances, the SSA and the Department are entitled to a decision in their

favor on fishing, fowling and on-foot passage issues. See, for example, Final Decision, In the

Matter ofBelair Construction Co., Inc., DEP Docket No. 91-125, 5 (May 6, 1994) (petitioner’s

failure to offer evidence entitles the applicant to summary decision on the contested issue).

B. The Project meets 310 CMR 9.35(3)’s requirements concerning public rights.

To receive a waterways license, a project “shall not significantly interfere with public rights

of fishing and fowling which exist in tidelands....” 310 CMR 9.35(3)(a). A project does not meet

this standard if it: “(1) poses a substantial obstacle to the public’s ability to fish or fowl in waterway

areas adjacent to the project site; or (2) results in the elimination ofa traditionalfishing orfowling

location used extensively by the public.” Id. (emphases added). The evidence shows that no

fishing or fowling has occurred at the Terminal Site for at least the last fifteen years (since

September 11, 2001). See Pre-Filed Testimony of Steven M. Sayers, ¶ 18 (“Sayers PFT”); Lamson

PFT at ¶ 21; Hill PFT at ¶ 22; Gifford PFT at ¶ 26; Olmsted PFT at ¶ 21; Monteiro PFT at ¶J 3, 6-

7. Further, there was no evidence that the Project will have any impact on any fishing and fowling

that occurs elsewhere in Great Harbor. The nearest such sites are over 1600 feet from the Terminal

Site. See Gifford PFT at ¶ 26; Monteiro PFT at ¶J 3, 6-7; Skalaski PFT at ¶ 12. Because the

Project does not pose a substantial obstacle to fishing or fowling in waterway areas adjacent to the

Terminal Site, it meets the standards of § 9.35(3)(a).

As for on-foot passage, 310 CMR 9.35(3)(b) provides that the Project may not

“significantly interfere with public rights to walk or otherwise pass freely on [such] tidelands for

purposes of fishing, fowling, navigation, and the natural derivatives thereof,” as well as “all other

lawful activities, including swimming, strolling, and other recreational activities.” Nevertheless,
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because the Project is a “water-dependent use project on filled Commonwealth tidelands” (see

SSA Exhibit 1; Petitioners’ Pre-Hearing Memorandum of Law, 1, 6), § 9.35(3)(b)2. provides that

the project “shall include reasonable measures to provide on-foot passage on such lands for the

public in the exercise of its rights therein, in accordance with” the provisions of § 9.35(3)(b)2.b.

In turn, § 9.35(3)(b)2.b. states (emphasis added):

said project shall provide for public passage thereon by such means as are
consistent with the need to avoid undue interference with the water-dependent uses
in question; measures which may be appropriate in this regard include, but are not
limited to, allowing the public to pass laterally along portions of the project
shoreline, or transversely across the site to a point on the project shoreline.

The evidence shows that the Terminal Site provides for public passage on the Site’s filled

tidelands by such means as are consistent with the need to avoid undue interference with the SSA’s

water-dependent uses of the Terminal Site. Those water-dependent uses are the performance of

the SSA’s statutorily mandated, essential governmental functions of providing ferry runs for the

transportation of passengers, vehicles and freight between Woods Hole and Martha’s Vineyard, in

a safe and efficient manner and in accordance with the SSA’s obligations to comply with federal

and state security regulations. See Lamson PFT at ¶J 3, 8, 20, 2224.12 The evidence further shows

12 The SSA and its predecessors have provided ferry service to the island of Martha’s
Vineyard from the Terminal Site since the 1 800s. The SSA was created by an Act of the
Massachusetts Legislature in 1960 “[i]n order to provide adequate transportation of persons and
necessaries of life for the islands of Nantucket and Martha’s Vineyard.” St. 1960, c. 701, as
amended (the “Enabling Act,” SSA Exhibit 2). Because of the vital necessity of maintaining
service at all seasons between the island of Martha’s Vineyard and the mainland, the Legislature
has expressly required the SSA to provide ferry runs for the transportation of passengers, vehicles
and freight “to and from the port of Woods Hole to and from the island of Martha’s Vineyard”
except in cases of emergency or necessity. Id. at § 16 (emphasis added). The Legislature has
declared that the SSA’s exercise of its powers “will be in all respects for the benefit of the people
of the commonwealth, for the increase of their commerce and prosperity, and for the improvement
of their health and living conditions, and that “the operation and maintenance of the steamship line
by the [SSA] will constitute the performance of essential governmental functions.” Id. at § 6. As
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that construction of the Project will not alter the SSA’s current lawful balance of the public’s on-

foot passage rights with the SSA’ s need to conduct its water-dependent operations in a safe and

efficient manner and in compliance with lawful security requirements. See Hill PFT at ¶J 23-24;

Lamson PFT at ¶J 24-26.’ The Project thus meets the requirements of3lO CMR 9.35(3)(b).

IV. The Project meets the requirements of 310 CMR 9.35(5)
relating to public rights of access to tidelands.

A. Petitioners failed to carry their burden of proving the Project
substantially restricts public rights of access to tidelands.

As with the issue of the Project’s alleged interference with fishing, fowling and on-foot

passage, Petitioners failed to carry their burden of proof with respect to public access to tidelands:

they offered no evidence on the subject. The SSA and the Department are thus entitled to a

decision in their favor on all public-access issues.

B. The Project complies with 310 CMR 9.35(5)’s standards
regarding public rights of access to tidelands.

310 CMR 9.35(5) states that any project that contains “tidelands ... accessible to the public,

in accordance with any of 310 CMR 9.35(1) through (4), shall provide for long-term management

of such areas which achieves effective public use and enjoyment while minimizing conflict with

other legitimate interests, including the protection of private property and natural resources.”

Section 9.35(5) is specific as to how the Department must achieve such long-term management:

the section states that, “[i]n applying this standard, the Department shall act in accordance” with

310 CMR 9.35(5)(a)-(d). (Emphasis added.)

the Supreme Judicial Court has recognized, the powers granted to the SSA to execute its statutory
mission are to be “construed liberally.” Town ofBourne v. Plante, 429 Mass. 329, 334-35 (1999).
13 Mr. Las admitted that his client Entergy Nuclear Generation Company, Pilgrim Nuclear
Power Station, sought and obtained relief in its c.9 1 license from public-access regulations for its
nuclear power station that conflicted with federally mandated security plans. See Hearing
Transcript at 29-30. The SSA’s federally mandated security plans stand on the same footing.
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The evidence shows that two of § 9.35(5)’s four standards do apply to the Project. The

standard found in § 9.3 5(5)(b), requiring “encouragement” of public patronage of public access

facilities, is limited to “[a]ny project required to provide public access facilities in accordance with

310 CMR 9.35(3)(b)2. or (4)(b), or any other project as deemed appropriate by the Department..

Because the Project is a water-dependent use project, it is not subject to the public-access facility

requirement found in § 9.35(3)(b)2., which applies only to nonwater-dependent use projects

pursuant to § 9.35(3)(b)2.a. A similar requirement found in § 9.35(4)(b) applies only to “private

recreational boating facilities” that are “marinas.” The Terminal is i a “private recreational

boating facility.” See SSA Exhibits 1-2. Finally, § 9.35(5)(d) is similarly inapplicable to the

Project. That standard provides that the Department “may include conditions in a license which

restrict public pedestrian access in order to protect public health, safety, or the environment.. ..“ It

is undisputed that the Department did not include any conditions in the Draft License for any of

those stated purposes. See SSA Exhibit 1.

The Project does comply, however, with the two standards in § 9.3 5(5) that do apply to the

Project, § 9.35(5)(a) and 9.35(5)(c):

• The evidence shows that, in accordance with § 9.35(5)(a), the SSA does not intend to
limit the “hours of availability or scope of allowed activity, or other substantial
restriction,” except as the same may be authorized in such “reasonable rules and
regulations” adopted by the SSA and approved by the Department following
completion of the Project. See Hill PFT at ¶f 25-2 8; Lamson PFT at ¶J 22-26; Rebuttal
Testimony of Wayne C. Lamson, ¶ 5 (“Lamson Rebuttal”). It is undisputed that the
Draft License requires the SSA to submit such rules and regulations (and any
amendments thereto) to the Department for its written approval.14 See SSA Exhibit 1.

14 During the hearing, the Department suggested that the SSA’s existing rules regarding
“loitering and loafing” on SSA property might require revision in order to protect public use of
jurisdictional tidelands. See Hearing Transcript at 7 1-72. Special Condition #2 of the Draft
License requires the SSA to submit to the Department all proposed rules governing “publicly
accessible areas” of the Terminal Site, and the SSA agreed that its “loitering and loafing” rule will
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• The evidence shows that, in accordance with § 9.35(5)(c), the SSA will not place
“gates, fences or other structures. . .on any areas open to public access in a manner that
would impede or discourage the free flow of pedestrian movement thereon” except as
in accordance with state and federal security requirements. See Hill PFT at ¶J 25-28;
Lamson PFT at ¶J 22-26; Lamson Rebuttal at ¶ 5; SSA Exhibit 10. The evidence shows
that the SSA will leave “all pedestrian exterior open spaces ... open to the public 24
hours a day, unless otherwise authorized in writing by the Department.” See Lamson
PFT at ¶‘fl 22-26; SSA Exhibit 10. The Draft License reinforces this requirement by
requiring the SSA to submit any rules and regulations limiting access (and any
amendments thereto) to the Department for its written approval. See SSA Exhibit 1.

Petitioners’ witness, Eric J. Las, admitted on cross-examination that the public-access

requirements contained in the Draft License are identical to those set forth in a c.9 1 license he

obtained for the Town of Hingham. See Hearing Transcript at 37-38; Hearing Exhibit B. This

Project, like the Hingham project, meets the requirements of 310 CMR 9.35(5).

C. The SSA should not be ordered to provide additional public facilities.

It is undisputed that the SSA’s activities at the Terminal Site serve multiple, water-

dependent functions. They are quintessential “public uses” of public tidelands. Petitioners

nevertheless ask the Department to require the S SA to (a) dedicate a bike path outside of historic

tidelands for public use; (b) build a boat dock within a planned public park adjacent to the Naushon

Trust dock; and (c) build a fishing dock south of new Slip #1. Petitioners provided no evidence as

to why any of these measures is required under the Waterways Regulations. To the contrary:

Petitioners’ requests for additional docks — a demand scarcely any member of the public made

during the Project’s public-comment process, see Lamson Rebuttal at ¶J 13-17; Iwerks Rebuttal

at ¶J7- 11; S SA Exhibits 34-35 -- likely will have adverse effects on navigation, protection of

eelgrass beds, public safety, the SSA’s spill-response measures, and the SSA’s ability to respond

be reviewed when it develops its proposed public access plan that will be subject to the review and
written approval of the Department.
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to community requests for a bike park. See Lecco Rebuttal at ¶J 17-18; Lamson Rebuttal at ¶J 6-

12, 23; Iwerks Rebuttal at ¶J 10, 12.’ The Department should not order any such “mitigation.”6

V. License No. 1960’s restrictions on the use of existing Slip #3 should not be carried
forward, as the relocation of Slip #3 obviates the need for those restrictions.

A. Petitioners have abandoned their claim that the restrictions
should be carried forward to lessen motor-vehicle traffic.

Petitioners had sought to have License No. 1960’s restrictions on the use of the existing

Slip #3 at the Terminal Site “carried forward” in order to limit “traffic to established 2010 levels

to prevent overburdemng of the roadways in the Woods Hole area.” Petitioners’ Pre-Hearing

Statement at 4. Petitioners offered no evidence in support of their traffic-related contentions, with

good reason: the Department cannot address them. Chapter 91 permits the Department to alleviate

automobile traffic issues only as necessary “to prevent conflict in operation between the users of

facilities of private tenancy and those of any water-dependent facility which reasonably can be

expected to locate on or near the project site.” Higgins. v. Department of Environmental

Protection, 64 Mass. App. Ct. 754, 758-59 (2005). Chapter 91 does not give the Department

15 The Department also cannot require the SSA, in the circumstances present in this case, to
take measures in areas outside ofjurisdictional tidelands, such as Petitioners’ requests with respect
to the Bike Path. See section (V) below.
16 Petitioners also offered testimony from Mr. Las concerning Waterways License No. 4122,
issued to the Naushon Trust, and its conditions pertaining to public access. The evidence shows
that the Trust uses its licensed facilities for private purposes; public access is largely not allowed.
License No. 4 122’s special conditions mitigate the denial of public access. See Lamson Rebuttal
at ¶J 2, 4-5; Hill PFT at ¶ 29. By contrast, the Terminal Site is a public facility serving millions
of people each year; no access mitigation is merited. See Lamson PFT at ¶ 20; Lamson Rebuttal at
¶ 2; SSA Exhibit 9; Hill PFT at ¶ 29. If applied to the Terminal Site, License No. 4122’s conditions
also would interfere with the SSA’s federally mandated security plan. See Lamson Rebuttal at ¶ 3.
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jurisdiction over matters unrelated to administration of the tidelands. See id.’7 The Department

thus lacks authority to address Petitioners’ motor-vehicle concerns.18

B. Following relocation of Slip #3, License No. 1960’s restrictions on the use of
Slip #3 will not be needed to protect navigation from the Naushon Trust dock.

The standard for carrying forward a condition from one license to another is found in 310

CMR 9.35(1). Section 9.35(1) requires the Department to balance “the provision of public

benefits” by one water-dependent use (here, the Project) with “water-related public rights.”

(Emphasis added.) That balance does not favor continuation of License No. 1960’s restrictions.

It is undisputed that the Department included License No. 1960’s restrictions on the use of Slip #3

at the SSA’s request, to address concerns raised by the Naushon Trust about the impact of the

Similar reasoning applies to Petitioners’ suggestion that the Department order the SSA to
dedicate the bike path that transverses the Project Site outside of jurisdictional tidelands as a
dedicated public area: Petitioners provided no evidence that such an order is warranted (or even
possible) under Higgins. See also Lecco Rebuttal at ¶ 16.
18 The Legislature has left these determinations to the Authority. See note 12 above. The
Supreme Judicial Court has held that “there is no question that the Legislature has entrusted
exclusive management of the boat line to the SSA, and that the SSA’s management power
‘includes, as it must in the case of any transportation enterprise, power to adapt the service
furnished to the amount of traffic offered.” Town ofBourne, 429 Mass. at 334-35, quoting City
of New Bedford v. New Bedford, Woods Hole, Martha ‘s Vineyard and Nantucket Steamshz
Authority, 330 Mass. 422, 431 (1953). The Legislature’s specific authorization of the SSA’s
activities in Woods Hole overrides any general, discretionary contrary authority that may be
granted to the Department with respect to regulating the amount of motor-vehicle traffic coming
to jurisdictional tidelands. See New Bedford v. New Bedford, Woods Hole, Martha ‘s Vineyard and
Nantucket Steamship Authority, 329 Mass. 243, 248-49 (1952) (“The powers granted by the
Legislature to the Authority.. . are to be exercised free from the control of any other governmental
agency unless these powers are made subject to such control by the statute creating the Authority
or by some other general or special law.”); see also 310 CMR 9.31(4) (requiring Department to
issue waterways license where “the project comprises fill or structures that have been specifically
authorized in a grant or other enactment of the legislature”). The “power to adapt the service
furnished to the amount of traffic offered” must be left to the SSA, to whom “the Legislature has
entrusted exclusive management of the boat line.” Town ofBourne, 429 Mass. at 3 34-35. The
Department thus should not attempt to restrict the SSA’ s ability to fulfill its statutory mandate of
“provid[ing] adequate transportation ofpersons and necessaries of life for the islands ofNantucket
and Martha’s Vineyard.” Enabling Act at § 1.
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construction of existing Slip #3 in 1988 on the Trust’s water-related, public right to navigate from

the Trust’s dock, a dock located a mere fifteen feet from where the SSA’s vessels were going to

be berthed in Slip #3. See Sayers PFT at ¶J 7-8; SSA Exhibit 28. The SSA agreed to the

restrictions in License No. 1960 as part ofa settlement resolving several issues that pertained solely

to the impact of that previous project on the Trust’s dock and navigation of the Trust’s ferries to

and from the Trust dock. See Sayers PFT at ¶J 9-14; SSA Exhibits 29-3 1.

It is undisputed that the Project’s new Slip #3 will be positioned so far from the Naushon

Trust’s dock that, for the first time since 1989, the Trust will be able to use the south side of its

dock even when there is an SSA vessel berthed in Slip #3. See Sayers PFT at ¶J 15-16; SSA

Exhibits 22, 24. The Trust thus did not object to the relocation of Slip #3, and has not asked that

the Department carry forward the conditions of License No. 1960. See Sayers PFT at ¶ 17; Hill

PFT at ¶ 33. There is thus no need for the Department to carry forward License No. 1960’s

restrictions in order to protect the Trust’s water-related rights.

C. Following relocation of Slip #3, License No. 1960’s restrictions on the use of
Slip #3 will not be needed to protect navigation in Great Harbor.

Petitioners also argued that License No. 1960’s restrictions are necessary to protect

navigation in the Staging Area. As shown in section (II)(B) above, the Department correctly

concluded that the restrictions are not needed to safeguard navigation. See Hill PFT at ¶J 34-3 5.

VI. Amendment of the Draft License is not necessary or warranted.

At the hearing, for the first time, Petitioners hinted at three additional conditions for the

Draft License.’9First, during the cross-examination of Mr. Lamson, Petitioners asked whether the

19 They also asked about limiting Slip 3’s use to double-ended ferries. The SSA addresses this
argument at pages 9-1 labove.
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SSA might have to block parts of the bike path. See Hearing Transcript at 52-54. As discussed at

pages 13-14 above, the SSA must comply with federal security regulations, even if it means

temporarily blocking the bike path. Federal law would preempt any state-imposed license

condition that interferes with federal policy.

Second, Petitioners suggested that the SSA facilitate public access to a beach located south

of the Terminal Site by installing a gate through any fence built there. See Hearing Transcript at

54-58. Standard Waterways License Condition #10 prohibits the SSA from interfering with public

access via fences; in any event, as stated during the hearing, the SSA is prepared to install a gate

or other suitable means of access to the beach as required by the geography of the site. The manner

of ensuring that access will be included in the SSA’s public-access plan, a plan that will be subject

to the review and written approval of the Department.

Finally, Petitioners suggested that the SSA might not need to anchor the bottom of its silt

curtain and should be required to restore any impacted eelgrass beds. See Hearing Transcript at

109-113. The Project’s Order of Conditions (the “OOC”) already requires the SSA to take

measures to protect eelgrass beds, including the installation of silt curtains outside of the eelgrass

beds during the anticipated two working days that it will take to dredge a relatively small area on

the south side of the new Slip #1. See SSA Exhibit 15; Lecco Rebuttal at ¶J 6-11. Mr. Lecco

testified that all silt curtains have bottom anchors. See Hearing Transcript at 107. Petitioners

offered no evidence to the contrary. As for eelgrass restoration, the OOC obligates the SSA to

monitor eelgrass beds, to report its findings to the Falmouth Conservation Commission and, if the

Project is determined by the Commission to have adverse impacts on the eelgrass beds, to provide

for proper mitigation as determined by the Commission. See SSA Exhibit 15; Lecco Rebuttal at

¶ 8. Petitioners have provided no evidence that additional conditions are necessary or appropriate.
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Conclusion

The Department should dismiss the Ten Residents’ petition, uphold the Determination, and

grant the proposed Draft License without modification.

WOODS HOLE, MARTHA’S VINEYARD AND
NANTUCKET STEAMSHIP AUTHORITY,

By its attorneys,

Michael D. Vh y (BBO Ø6444)
Valerie A. Moore (BB6849)
FERRITER ScoBBo & RQPjLE, PC
125 High Street, 26t1 Floor
Boston, MA 02110
(617) 737-1800
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WOODS HOLE, MARTHA’S VINEYARD
AND NANTUCKET STEAMSHIP AUTHORITY’S

PROPOSED FINDINGS OF FACT

The Steamship Authority and its Woods Hole Operations

1. The Woods Hole, Martha’s Vineyard and Nantucket Steamship Authority (the

“SSA”) was created by an Act of the Massachusetts Legislature in 1960 “[i]n order to provide

adequate transportation ofpersons and necessaries of life for the islands ofNantucket and Martha’s

Vineyard.” Because of the vital necessity of maintaining service at all seasons between the island

of Martha’s Vineyard and the mainland, the Legislature has expressly required the SSA to provide

ferry runs for the transportation of passengers, vehicles and freight “to andfrom the port of Woods

Hole to and from the island of Martha’s Vineyard” except in cases of emergency or necessity.

(SSA’s Enabling Act (St. 1960, c. 701, as amended; SSA Exhibit 2), § 1 (emphasis added); Pre

Filed Testimony of Wayne C. Lamson, ¶3 (“Lamson PFT”).)

2. The SSA’s Woods Hole ferry terminal (the “Terminal Site”) is in the village of

Woods Hole within the Town of Falmouth, Massachusetts. The Terminal Site is a marine

transportation facility that provides year-round ferry service for both passengers and vehicles (cars

and trucks) between the Massachusetts mainland and Martha’s Vineyard. (Lamson PFT at ¶ 4.)



3. The Terminal Site consists of three ferry slips, a solid-filled wharf at the

northwestern portion of the Terminal Site (on which is located a 1 950s-era terminal! administrative

office building, plus employee parking and outdoor passenger waiting areas), vehicle staging areas,

bus pick-up and drop-off areas, taxi stands, other employee and public parking, and several

ancillary buildings. (Lamson PFT at ¶ 5; SSA Exhibit 3.)

4. The first floor of the terminal/administrative office building provides

accommodations for customers to purchase tickets, buy food, use restrooms, and wait indoors. It

also houses offices for terminal employees, a stock room and maintenance shops. On the second

floor of the building are the primary SSA administrative offices. Employee parking spaces are

located immediately adjacent to the west and north of the building. (Lamson PFT at ¶ 6.)

5. There are two ferry slips (“Slip #1” and “Slip #2”) on the south side of the

Terminal’s single wharf. Those slips were constructed or last substantially rebuilt in 1977 and

1968, respectively. Slips #1 and #2 are the ones regularly used by the SSA to provide ferry service.

A third ferry slip on the north side of the wharf (“Slip #3”), the slip that is closest to a dock to the

north owned by the Naushon Trust, is primarily used to berth vessels overnight. Vessels are also

berthed in Slip #3 during the day when they are not providing ferry service or when they are being

maintained or repaired. (Lamson PFT at ¶ 7.)

6. The SSA currently provides scheduled ferry service between the Terminal Site and

the island of Martha’s Vineyard with a combination of four vessels during the summer (from mid

May through mid-October). For many years, those four vessels have been two larger

passenger/vehicle ferries and two smaller passenger/vehicle ferries that are referred to as “freight

boats.” In 2017, for the first time, the four vessels used by the SSA to provide that scheduled ferry

service during the summer will be a combination of three larger passenger/vehicle ferries and one
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freight boat, but the number of scheduled daily ferry trips will remain the same. In addition, the

SSA provides an increased level of service from time to time with a fifth vessel when needed, such

as during a few peak summer weekends. (Lamson PFT at ¶ 8-9; SSA Exhibits 4-5.)

7. Because fewer people travel between the Massachusetts mainland and Martha’s

Vineyard during the fall, winter and spring seasons, and there is less freight needed on the island

at that time, the SSA historically has reduced its scheduled level of ferry service during those three

off-seasons. The SSA provides an increased level of service from time to time with an additional

vessel when needed, such as during Thanksgiving weekend. (Lamson PFT at ¶ 10.)

8. During the summer season, each of the SSA’s two larger passenger/vehicle ferries

generally makes seven round trips to Martha’s Vineyard daily. Each of the two freight boats

generally makes up to seven round trips to Martha’s Vineyard daily (although one or both freight

boats may make only six round trips on Mondays through Thursdays). (Lamson PFT at ¶ 13.)

9. During the winter season, each of the two larger passenger/vehicle ferries generally

makes either six or seven round trips to Martha’s Vineyard daily, depending upon the day of the

week and service needs, and the freight boat generally makes as few as four trips daily only on

Mondays through Fridays. The number of ferry trips operated from the Terminal Site at other times

of year falls between the height of the number of summer season trips and the low of the number

of winter season trips. (Lamson PFT at ¶ 14.)

10. For decades, the SSA has used the Terminal Site for several public purposes. It

uses the Site for waterborne transportation ofpassengers, vehicles and freight, as well as the related

activities of parking and staging vehicles, dropping off and picking up passengers, purchasing

tickets, boarding and disembarking from vessels, and conducting business at the SSA’s

administrative offices. Over the years, the SSA has transported millions of people, automobiles
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and trucks between the Terminal Site and the island of Martha’s Vineyard. In 2015 alone, the

SSA’s ferries carried 2,378,303 passengers, 399,277 automobiles and 125,078 trucks between

Woods Hole and Martha’s Vineyard. All of those passengers, and all of those automobiles and

trucks, either boarded or disembarked from those ferries via the filled tidelands at the Terminal

Site. (Lamson PFT at ¶ 20; SSA Exhibit 9.)

11. The Woods Hole Terminal is also used by all members of the public, not just SSA

passengers and customers. (Rebuttal Testimony of Wayne Lamson, ¶ 5 (“Lamson Rebuttal”).)

12. The public’s current use of the filled tidelands on the Terminal Site is subject to two

types of interruptions or interference. First, the public is not allowed on filled tidelands when such

access interferes with the SSA’s operations or security. Some of those interruptions are temporary

(for example, when the SSA is actively loading or unloading vessels). Others are more permanent.

For example, certain areas are closed to the public because they are used for the SSA’s computer

and communications equipment, maintenance or employee parking. (Lamson PFT at ¶ 22.)

13. The second type of interference or interruption stems from the Site’s status as a

public transportation facility regulated by the federal Maritime Transportation Security Act of

2002 (the “MTSA”). The Terminal Site is considered to be part of the Commonwealth’s critical

maritime transportation infrastructure, and the SSA’s operation of the Terminal Site is subject to

overall regulation by the United States Coast Guard (“USCG”) and the Transportation Security

Administration section of the Department of Homeland Security (for Transportation Workers

Identification Credential (“TWIC”) compliance) under the MTSA. The MTSA requires the

implementation of security plans for regulated entities, and the MTSA’s primary focus is

controlling access to facilities and vessels so as to detect and prevent acts of terrorism from

affecting critical transportation infrastructure. The SSA’s failure to comply with MTSA
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requirements could result in suspension of operations, and substantial civil and criminal fines and

penalties. (Lamson PFT at ¶ 23.)

14. The SSA’s MTSA security plan designates the entire Terminal Site (including its

filled tidelands) to be a secure area, and all vehicles, customers, baggage and persons are subject

to screening and search. Access to the entire Terminal Site must be controlled according to

whichever Maritime Security level is established from time to time by the USCG. Within the

Terminal Site’s secure footprint are designated Restricted Areas that have even stricter access rules.

As a result of these requirements, while the S SA welcomes the travelling public to the Terminal

Site, that welcome is restricted to the areas of the Terminal Site that are open to the public at that

time, usually where vehicles are parked or are staged to be loaded onto the ferries, where

passengers are dropped off and picked up, where people arrive on, or wait for, inter-city and

regional buses, as well as taxis and limousines, where customers purchase tickets, use the

restrooms, buy refreshments, and board and disembark from the ferries, and also where the public

conducts business at the SSA’s administrative offices. The rest of the Terminal Site, including the

non-public areas of the wharf and ferry slips, maintenance areas, and critical building equipment

rooms, must remain closed to the public in compliance with the MTSA. (Lamson PFT at ¶ 24.)

The Terminal Reconstruction Project

15. Currently, steel bulkheads line each of the Terminal Site’s slips. Slips #1 and #2

also have free-standing dolphins, fenders and transfer bridges, while Slip #3 only has fenders at

the landside end of the slip (where the slip’s transfer bridge is located) and along the north side of

the wharf. The bulkheads, dolphins, fenders and transfer bridges of all three slips have deteriorated

substantially. The bulkheads and dolphins are past the end of their useful life and need
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replacement. The slips’ vehicle transfer bridges have similarly deteriorated and need to be

replaced. (Pre-Filed Testimony of Chris Iwerks, ¶ 6 (“Iwerks PFT”).)

16. The SSA’s terminal building needs to be substantially repaired or replaced. The

building and its systems have reached the end of their useful life. The building does not meet

many current code requirements. The building’s unreinforced concrete-block construction shows

extensive cracking in the exterior walls and the structure is not designed to resist hurricane force

winds and waves to which the Terminal Site is subject. The building’s ground floor is barely above

sea level, and is well below the flood zone elevation required in an AE13 zone. (Iwerks PFT at ¶

7.)

17. The configuration of the Terminal’s existing slips is not ideal from a navigational or

operational standpoint. When an SSA ferry is docked in Slip #3, it is only 15 feet away from the

western end of the Naushon Trust dock. Moving Slip #3 to the south, away from that dock and the

docks just beyond that owned by the Landfall Restaurant and the Woods Hole Oceanographic

Institution’s (“WHOI”) “Dyer’s Dock,” would make for safer navigation when SSA ferries arrive

at and depart from Slip #3. Relocating Slip #3 to the south also would improve vehicular land

access to and from Slip #3. (Iwerks PFT at ¶ 8.)

18. The Terminal’s existing transfer bridges are only 30 feet long. This short length

results in the bridges having steep slopes during high and low tides, which restricts the SSA’s

ability to load and unload longer vehicles and causes them to be noncompliant with the current

regulations promulgated by the Massachusetts Architectural Access Board (“MAAB”) requiring

reconstructed Tier I marine facilities (which will include the reconstructed Terminal Site because

it services scheduled waterborne passenger vessels with a vessel length of 40 feet or greater) to be

accessible for individuals with disabilities. (Iwerks PFT at ¶ 9.)
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19. Existing Slips #1 and #2 pose other problems for the loading and unloading of

passengers. The barrier-free accessible route for passengers boarding or disembarking from the

side mezzanine doors of ferries docked in Slip #1 is inefficient. There is also only one door for

each ferry through which passengers can board or disembark from ferries berthed in Slip #1, which

negatively impacts the loading and unloading process. As for Slip #2, there is no barrier-free

accessible route for passengers boarding or disembarking from side doors, as there is no passenger

loading and unloading platform for that slip. At Slip #2, passengers are restricted to the use of the

vehicle transfer bridge when boarding and disembarking from ferries. (Iwerks PFT at ¶ 10.)

20. Given the deficiencies and needs identified in Findings 15-19 above, the SSA

determined that it should proceed with the reconstruction of the Terminal Site (the “Project”). The

Project is the subject of the Draft License in this proceeding (SSA Exhibit 1). The Projecttsprimary

operational objectives are:

• To ensure that the bulkheads, dolphins, fenders and transfer bridges will be in good and
suitable condition to maintain the SSA’s ferry operations for a projected service life of
50 years.

• To develop a preferred slip configuration that optimizes navigation and access from the
water.

• To increase the length of the transfer bridges for each of the slips from 30 feet to 50
feet, to allow for the loading and unloading of all vehicles during high and low tides
and to allow them to be barrier-free accessible routes for passengers under both state
regulations and proposed federal regulations.

• To increase the amount of landside space in front of the transfer bridges to
accommodate vehicle turning movements and improve pedestrianlpassenger safety.

• To improve side passenger loading/unloading operations from adjacent piers to provide
for better accessibility, reduce congestion in boarding/disembarkation operations, and
improve pedestrian safety and convenience.

(Iwerks PFT at ¶ II.)
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21. The SSA completed a feasibility study for the Project in December 2014. During

the feasibility study, the design team developed and evaluated alternatives for renovation and/or

replacement of the Terminal Site’s existing landside and waterside components. To do so, the team

evaluated the SSA’s current terminal and ferry operations in Woods Hole and documented local

harbor currents. (Iwerks PFT at ¶J 3-4, 12.)

22. The design team ultimately concluded that, in order for Slip #3 to be an acceptable

distance away from the Naushon Trust dock, Slip #3 would have to be repositioned farther south,

away from the Naushon Trust dock. Consistent with the captains’ broader concerns for increasing

safety of navigation in the harbor (as well as landside program requirements), all three slips were

also shifted westward into Great Harbor. (Iwerks PFT at ¶ 15.)

23. The design team determined that a 70-foot shift westward of the waterfront bulkhead

is the minimum shift needed to create adequate landside space for terminal, parking and queuing

operations. This 70-foot shift also ensures that the SSA can meet its legal obligation to provide a

fully accessible Terminal for its passengers and visitors. (Iwerks PFT at ¶J 18-19.)

24. To comply with the MAAB’s regulations, new transfer bridges must be installed for

all three slips that are at least 50 feet long, 20 feet longer than the current transfer bridges. The

SSA plans to subdivide its fleet of eight vessels that provide ferry service from Woods Hole into

two groups organized by relative end-door freeboard elevations. The low freeboard group (M/V

Island Home, M/VSankaty, M/VKatama, M/V Governor and M V Gay Head), having a freeboard

elevation range from 6.33 feet to 7 feet (heavy loading values shown), will generally operate out

of new Slip #1, and the foot of the transfer bridge of that slip will be set at an elevation of 7.41

feet. The high freeboard group (M/V Martha ‘is’ Vineyard, M/V Nantucket and M/V Woods Hole),

having a freeboard elevation range from 8.5 feet to 9.5 feet, will generally operate out of the new
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Slip #2, and the foot of the transfer bridge of that slip will be set at an elevation of 9.22 feet. The

foot of the transfer bridge of the new Slip #3 will be set at an elevation of 8.13 feet, which is

approximately the average of freeboard of all eight vessels, where it will provide accessible

passage for all of those vessels when tides and loading combinations are not at an extreme. (Iwerks

PFT at ¶ 24.)

25. Because of the necessary 70-foot movement of the waterfront bulkhead and the

necessary 20-foot increase in the transfer bridges’ length, the design team concluded that the SSA’s

ferries would need to be at least 90 feet farther west into Great Harbor when they are docked in

the new slips. (Iwerks PFT at ¶ 25.)

26. In 2013, a marine engineering firm, Moffatt & Nichol, was commissioned to study

the currents of Great Harbor and their possible effect upon the Project’s facilities (the “Currents

Study”). The Currents Study included preparation of a “two-dimensional depth-averaged model

capable of representing the currents and tidal variability in the vicinity of the Woods Hole

Terminal....” Moffatt & Nichol validated the model in several ways, including using

measurements ofactual currents in Great Harbor taken over two days in October 2013, over several

transects. The validated model “was used to investigate currents affecting vessel traffic at the

existing Woods Hole Ferry Terminal, and with the proposed alternative slip configuration

following terminal redesign”— that is, the slip configuration approved in the Draft License.

(Rebuttal Testimony of Chris Iwerks, ¶ 3 (“Iwerks Rebuttal”); SSA Exhibit 19.)

27. The currents in the vicinity of the SSA’s ferry slips at both peak flood and peak ebb

are mild, and the conditions of those currents are accurately described in the Currents Study. The

Currents Study concluded that in peak flood tide, the currents near the bulkhead of the existing

SSA wharf are less than 0.5 knots, increasing to no more than 1.0 knots offshore in the vicinity of
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the proposed locations of the reconstructed slips and in the areas where the SSA’s ferries now (and

in the future) will turn. The Study also concluded that the redesign of the terminal can be expected

to have very little effect on the currents affecting navigation of vessels in and out of the proposed

ferry slips. (Iwerks PFT at ¶f 25-26; SSA Exhibit 19; Rebuttal Testimony of Charles G. Gifford,

¶ 4; (“Gifford Rebuttal”); Iwerks Rebuttal at ¶ ¶ 5-6.)

The Project ‘.s’ Occupation of Great Harbor

28. SSA Exhibit 21 depicts the Harbor and nearby navigable areas. The Harbor does

not have a “harbor line” within the meaning of the Department’s regulations at 310 CMR

9.35(2)(a)1.a. The Massachusetts Office of Coastal Zone Management has not designated the

Harbor as a Designated Port Area under 301 CMR 25.00. SSA Exhibit 21 depicts, however, the

approximate limit of a “Proposed Federal Channel and Turning Basin.” While the federal

government has not created or declared a federal channel or turning basin in the Harbor, the

coordinates of the Proposed Federal Channel and Turning Basin are useful in designing coastal

structures that are appropriate for the Harbor. (Pre-Filed Testimony of Rebecca P. Skalaski, P.E.,

¶J 4-5 (“Skalaski PFT”).)

29. The Harbor’s watersheet north of the northern boundary of “The Strait” depicted on

SSA Exhibit 21 has a total area of approximately 7,363,025 square feet, not including Eel Pond.

(Skalaski PFT at ¶ 6.)

30. The SSA operates some of the widest vessels in the Harbor. The three largest SSA

vessels that operate in the Harbor are M/V Island Home, M/V Woods Hole and M/V Martha’s

Vineyard. The combined area of those three vessels is approximately 38,800 square feet. The

SSA’s fixed structures in the Harbor occupy approximately 4,300 square feet ofwatersheet. Hence,

the SSA’s ferry operations (including any watersheet between SSA vessels, and any watersheet
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between SSA vessels and dolphin structures) currently occupy approximately 64,200 square feet,

or 0.009%, of the Harbor, when three vessels are berthed at the Terminal Site. (Pre-Filed

Testimony of Charles G. Gifford, ¶ 8 (“Gifford PFT”); Skalaski PFT at ¶ 7.)

31. Following construction of the Project, the SSA’s fixed structures in the Harbor will

collectively occupy a total area of approximately 24,300 square feet. The Project will also open

approximately 11,800 square feet of currently filled tidelands along the Harbor, net of tidelands

along the Harbor that will be filled during the Project. Thus, following construction of the Project,

the SSA’s ferry operations (again, including any watersheet between SSA vessels, and any

watersheet between SSA vessels and dolphin structures) will occupy at most 95,000 square feet,

or 0.013 %, of the Harbor, when three vessels are berthed at the Terminal Site. (Skalaski PFT at

¶ 8.)

32. There is considerable coastline along Great Harbor. The greatest activity along that

coastline is found between the Terminal Site, on the southeast side of the Harbor, and the Woods

Hole Yacht Club, on the north side of the Harbor. The length of this “activeT’ coastline is

approximately 5,000 feet. The SSA’s facilities occupy approximately 1,285 feet, or 26%, of that

coastline. The Project does not include the acquisition of any real estate along the Harbor not

already occupied by the SSA, and it will reduce the total length of bulkheads on the Terminal Site

by approximately 750 feet. (Skalaski PFT at ¶ 9.)

33. The westernmost projection at the Terminal Site is the SSA’s Wharf. The Wharf

extends approximately 304 feet into the Harbor from the eastemmost bulkhead to the face of the

dolphin located at the southwest corner of the SSA’s Wharf The closest adjacent structure west of

the SSA’s Wharf that is not owned by the SSA is a Pier owned by WHOT. The southeastern face

of the WHOI Pier is approximately 258 feet from the northwest face of the dolphin found in the
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northwest corner of the SSA’s Wharf. The western face of the dolphin at the southwest corner of

the SSA’s Wharf is approximately 117 feet from the Proposed Federal Turning Basin. The SSA’s

Wharf is also the northernmost projection at the Terminal Site. The facilities north of the SSA’s

Wharf are the WHOI Pier (approximately 258 feet from the northwest face of the dolphin found

in the northwest corner of the SSA’s Wharf), Dyer’s Dock (approximately 140 feet from the north

face of the same dolphin) and the Naushon Trust dock (approximately 74 feet from the face of the

fenders that run along the north side of the SSA’s Wharf). (Skalaski PFT at 10.)

34. Following construction of the Project, the SSA’s westernmost projection will be the

New Approach Dolphins between Slip #1 and Slip #2 (the “Slip 1 & 2 Approach Dolphins”) and

between Slip #2 and Slip #3 (the “Slip 2 & 3 Approach Dolphins”). The centers of both the

outermost Slip 1 & 2 Approach Dolphins and the outermost Slip 2 & 3 Approach Dolphins will

project approximately 254 feet from the shore. Because the Project slides the Terminal’s slips

south, the center of the outermost Slip 2 & 3 Approach Dolphins will be approximately 300 feet

from the WHOT Pier. The center of the outermost Slip 1 & 2 Approach Dolphins will be

approximately 23 feet from the Proposed Federal Turning Basin. The SSA’s northernmost

projection after construction of the Project will be the Slip 3 Northernmost Approach Dolphin (the

“Slip 3 Dolphin”). The center of the Slip 3 Dolphin will be approximately 121 feet from the shore,

but because the Project slides the Terminal’s slips south, the center of the Slip 3 Dolphin will be

approximately 236 feet from the WHOI Pier, approximately 114 feet from Dyer’s Dock, and

approximately 182 feet from the Naushon Trust dock. The new bulkhead along the northern side

of the SSA’s Wharf will be 71 feet from the Naushon Trust dock. Exhibit 24 in the Appendix

depicts these measurements. (Skalaski PFT at ¶ 11.)

35. No portion of the Project will be built within the Proposed Federal Channel or
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Turning Basin, and the SSA’s vessels themselves, when docked in new Slips ##1-3 that are the

subject of the Draft License, will also all be east of the Proposed Federal Channel and Turning

Basin. The Project will not include any dredging of any portion of the Proposed Federal Channel

or Turning Basin. (Skalaski PFT at ¶J 13-14; Iwerks PFT at ¶ 28.)

The Project Potential Environmental Impacts

36. The Project has all of its required environmental permits. (Pre-Filed Testimony of

Stephen Lecco, ¶J 5-8 (“Lecco PFT”); SSA Exhibits 14-17.)

37. The Project will result in a net increase in Land Under Ocean (“LUO”) of

approximately 11,800 square feet, or 0.37 acres, due to 0.55 acres of excavation of the earth-filled

wharf to create LUO, less 0.18 of filling LUO to move the remaining waterfront bulkhead farther

into the harbor by 70 feet. That additional LUO will be open saline water and have a benthic

substrate, which are the characteristics of LUO. There will also be a commensurate reduction of

Land Subject to Coastal Storm Flowage (LSCSF) because of the increase in LUO. (Lecco PFT at

¶ 10.)

38. The Project will also require the SSA to clean up chemical pollutants that are

contained in the SSA’s existing wharf. (Lecco PFT at ¶ 11.)

39. The Project will temporarily disturb approximately 11,500 square feet of LUO

because of the dredging of approximately 1,500 cubic yards of sediment at the new Slips. The

Project nevertheless will result in an overall improvement to water quality within Woods Hole

Harbor because the existing stormwater system at the Terminal Site, which contains no Best

Management Practices (“BMPs”), will be retrofitted with BMPs to the maximum extent

practicable. Installation of the BMPs will improve the Harbor’s water quality. (Lecco PFT at

¶12).
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40. The Project will include a relatively small amount of the dredging (approximately

800 cubic yards) in proximity to eelgrass beds that are south of the Terminal Site near new Slip

#1, but the Project will not involve dredging in any of those eelgrass beds. That work likely will

take no more than two working days to complete. The Falmouth Conservation Commission

reviewed the Project’s potential effects on those eelgrass beds, and those issues are addressed in

the Commission’s Order of Conditions. No one appealed the Order of Conditions. (Lecco PFT at

¶ 12; Rebuttal Testimony of Stephen Lecco, ¶J 6-7 (“Lecco Rebuttal”).)

41. The eelgrass beds adjacent to the Terminal Site should not be significantly affected

by the Project, and the physical conditions which have allowed the eelgrass to thrive at their present

locations will continue to exist. The Anny Corps of Engineers, in its Section 404 approval, has

stated that the Project will have only “minimal individual or cumulative environmental impacts.”

This determination was made with input from the National Marine Fisheries Service, which is the

federal agency charged with assessing impacts to eelgrass and other marine ecological resources.

(Lecco Rebuttal at ¶ 7-15; SSA Exhibit 17, at p. 1.)

The SSA ‘s Harbor Operations

42. The SSA’s vessels principally operate out of Slips #1 and #2, although there are

occasions when they also operate out of Slip #3. On their way from Marth&s Vineyard to the

Terminal, the vessels typically enter the Channel and the Harbor from the south. Two navigational

buoys identified on SSA Exhibit 21 (the “Buoys”) flank the Channel’s southern entrance. (Gifford

PFTatJ9.)

43. On their way to the Terminal, the SSA’s two double-ended ferries (M/V Island

Home and M/V Governor) travel north/northwest past the Buoys, then make an easterly right-hand

turn within the Turning Basin noted on SSA Exhibit 21 and proceed into one of the slips. That trip
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takes approximately ten minutes from the Buoys to a slip. When they depart from the Tenninal,

the SSA’s double-ended ferries proceed west out of the slip, enter the Turning Basin, then make a

left turn southlsoutheast into the Channel. That trip also takes approximately ten minutes from a

slip to the Buoys. (Gifford PFT at ¶ 10.)

44. The SSA’s single-ended ferries M/V Martha’s Vineyard, M/V Nantucket and M/V

Woods Hole typically approach the Terminal’s slips along the same path as the SSA’s double-

ended ferries, and take the same time (typically take less than ten minutes) from the Buoys to a

slip. When they depart from the Terminal, they must back out of the slip (with engines in reverse)

into the Turning Basin, at which point they turn the stern of the ferry from west to northlnorthwest.

The ferry then stops before proceeding forward southlsoutheast down the Channel. That trip takes

approximately ten to twelve minutes from a slip to the Buoys. (Gifford PFT at ¶J 11.)

45. The SSA’s single-ended freight boats M/VGay Head, M/VKatarna and M/VSankaty

approach the Terminal from the Buoys in much the same manner as the SSA’s other vessels. But

because each of those vessels must dock its stem in the slip, after exiting the Turning Basin, each

remains parallel with the shore beyond the slips before coming to a stop, and then its stern typically

turns 90° in a counterclockwise direction before the vessel backs into a slip. As a result, these

vessels’ trips from the Buoys into one of the slips typically take between eleven and thirteen

minutes. Because these freight boats are thus docked in the slips with their bows facing into the

Harbor, when they leave the Terminal, they travel the same ten-minute course described in Finding

43 for the SSA’s double-ended ferries. (Gifford PFT at ¶ 12.)

46. The courses of SSA vessels change depending on weather, tides and other vessel

traffic in the Harbor. For example, if the winds are strong from the north, northwest or northeast,

vessels may venture farther north into the Harbor before executing a turn into a slip or when
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backing out of a slip. However, those changes are only slight and do not pose any additional

navigational challenges to other vessels in the vicinity. (Gifford PFT at ¶ 13.)

47. The SSA’s operations within the Harbor are well known to those who regularly

navigate there, and are described in the USCG’s U.S. Coast Pilot, a well-known resource for

mariners. Regular users of the Harbor are aware of the SSA’s schedules and maintain a safe

distance from the S SA’ s vessels during the few minutes they are in transit to and from the

Terminal. (Gifford PFT at ¶J14-15; SSA Exhibit 25; Hearing Transcript at 22-23 (testimony of

Capt. Olmsted).)

48. The SSA’s captains follow the USCG’s “Rules of the Road,” found at 33 CFR Part

83, subpart B (SSA Exhibit 26), while operating all ferries. The purpose of the Rules is to have a

series of rules to promote safety at sea, and they are also followed by other users of the Harbor.

The Rules contain (among other things) provisions for safe operation of vessels in narrow

channels, in situations where there is risk of collision, in areas of heavy traffic, in instances when

one vessel is in sight of another, and in conditions of restricted visibility. (Gifford PFT at ¶ 16;

Hearing Transcript at 21-22 (testimony of Capt. Olmsted).)

49. The SSA employs many safety measures entering and leaving Great Harbor, in

addition to following the Rules of the Road. First, each ferry is operated by a captain from the

vessel’s pilot house. The pilot house is located towards the bow end of the SSA’s single-ended

ferries; on its double-ended ferries, there are two pilot houses, one at each end of the ferry. The

vessel’s captain, pilot/mate and other crewmembers in the pilot house, visually and by using radar,

watch for traffic approaching the vessel. (Gifford PFT at ¶ 17.)

50. Second, the SSA positions other crewmembers (“lookouts”) at the stern of any

single-ended ferry when it is backing up. Before backing out of a slip, the vessel will also sound
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one prolonged blast, followed by three short blasts, from the vessel’s whistle as per the Rules of

the Road. All vessels usually sound their whistles when in sight of other vessels that might cross

a ferry’s path, unless they already are in direct communication via VHF radio with those other

vessels. SSA vessels also have the capability to sound the fog signal automatically every minute

in fog, and more often should the vessel’s captain deem it necessary for safety. (Gifford PFT at

¶ 18.)

51. Third, the pilot houses of the SSA’s vessels are equipped with marine radars that

have the ability to detect small craft on the water. The vessel radars also have automatic radar

plotting aid (“ARPA”) capabilities. These systems can track and calculate the courses of multiple

objects on the water, as well as their speeds and closest points of approach, thereby alerting the

SSA’s captains and pilot/mates to the danger of a risk of collision with other vessels and objects in

the water. (Gifford PFT at ¶ 19.)

Other Marine Facilities and Users Within the Harbor

52. The only other operators of large vessels in the Harbor are WHOI and the National

Oceanic and Atmospheric Administration (“NOAA”). From time to time there may be marine

construction barges, dredges, and tug and bunker barges. WHOI operates two research vessels,

RiVAtlantis and R/VNeil Armstrong, that typically are berthed at the dock shown as the “WHOI

Pier” on SSA Exhibit 21. At times and depending on the voyage requirements, WHOI vessels will

dock either starboard side-to or port side-to on either side of the pier. This, in turn, requires the

vessels to back out from their berths and turn around in Great Harbor, similar to the SSA’s

operations. When this situation occurs, WHOI vessels will always contact any SSA vessel inbound

and/or wait for the Harbor to be clear of SSA vessels and any other vessels in the immediate

vicinity. (Gifford PFT at ¶ 22.)
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53. The RiVEndeavor, a vessel that is 165’ long and 33’ wide, berths infrequently at the

WHOI Pier. NOAA operates the R/V Henry B. Bigelow, which typically is berthed in Newport,

Rhode Island. When it visits Woods Hole, it berths at the WHOI Pier. When WHOI or NOAA

vessels are likely to transit the Harbor, WHOI or NOAA typically will either contact the SSA in

advance. If any of these larger vessels is transiting the Harbor at the same time as an SSA ferry,

the ferry’s captain will have “real time” communications via VHF radio with the other vessel’s

captain. (Gifford PFT at ¶ 23.)

54. Smaller vessels dock at Dyer’s Dock and the two docks between Dyer’s Dock and

Slip 3, including the Naushon Trust’s dock. The Trust operates small ferries, the largest of which

is the M/V Cormorant. The M/V Cormorant uses primarily the north side of the Trust’s dock.

Vessels going to and from the Trust’s dock currently travel on an ENE/WSW axis, avoiding the

SSA’s slips. (Gifford PFT at ¶ 24.)

55. North of the Trust’s dock is a dock at the Landfall restaurant. Only small boats dock

there, from time to time. Other vessels, including the Sea Education Association’s SSV Corwith

Cramer, which is 184’ long, dock on the southeastern side of Dyer’s Dock. There are no businesses

along the Harbor that rent watercraft of any type. (Gifford PFT at ¶ 25.)

56. The nearest facility south of the Terminal from which vessels have launched or

berthed is a dock located within the area shown as “Parker Flats” on SSA Exhibit 21. That dock,

which is private, is more than 150 yards away from the south side of the Terminal. The only

navigation in the nearshore area between the Terminal and the Parker Flats dock is by smaller

vessels such as kayaks or small drift/casting fishing vessels typically in a range of 12’-25’ in length.

The water in that area is shallow. Occasionally there have been persons fishing south of the

Terminal from the Parker Flats beach, but not frequently. The beachfront is private. (Gifford PFT
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at ¶ 27.)

57. The Harbor is used by four to six commercial fishing vessels ranging in length from

40 ‘to 60’ that are smaller “day boats” or “draggers.” They generally transit the Harbor once daily

(leaving in the morning) and tie up at the Town Dock that is located in the northern part of the

Harbor next to NOAA. Larger commercial fishing vessels usually pass south of the Harbor through

The Strait in transit between New Bedford, Massachusetts (to the west of Woods Hole) and the

fishing grounds to the east. Other vessels that transit Woods Hole Passage also utilize “The Strait”

and occasionally the “Broadway” shown on SSA Exhibit 21; however, they are usually in contact

with SSA vessels to ensure a safe passage. (Gifford PFT at ¶ 28.)

58. There have been no collisions between any SSA vessels and any other vessels while

they were operating within the Harbor since 1976. There has been only one allision involving an

SSA vessel in the Harbor over the last 25 years. (Gifford PFT at ¶ 21 & 38; Pre-Filed Testimony

of Charles Monteiro, ¶ 5 (“Monteiro PFT”).)

59. People rarely swim or waterski in the Channel or the Turning Basin. USCG rules

prohibit fishing in those areas from anchored vessels; persons use jet skis in the Harbor only a few

times per year. People in other personal watercraft, such as kayaks, canoes and paddle boards, use

the Harbor more frequently, particularly during the summer season when they may be in the Harbor

on the order of four or five times per day; but they have never posed a threat to safe navigation.

(Gifford PFT at ¶ 29.)

60. Many recreational sailboats and motorboats navigate in the Channel and the

Turning Basin. They tend not to navigate near the SSA’s slips. Recreational boaters with boats of

varying lengths, 10’ to 50’, utilize the area transiting in and out of the Eel Pond and Great Harbor.

Most small vessel traffic in the Channel and the Turning Basin travels to and from Eel Pond, or to
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and from various berthing areas and moorings southwest of the Marine Biological Laboratory

(“MBL”). The areas west of the MBL are well away from the Terminal Site, and thus the Site has

no impact on any navigation in the direction of areas west of the MBL. (Gifford PFT at ¶ 30.)

61. As for navigation to and from Eel Pond, there are three facilities — none of them

owned by the SSA— that affect that navigation: the WHOI Pier (and any vessels berthed at that

pier), Dyer’s Dock, and the Eel Pond Bridge. The WHOI Pier and Dyer’s Dock create a channel in

and out of Eel Pond, which vessels transit on an NE/SW axis. As a result, vessels using the Eel

Pond Channel typically enter the Harbor (when leaving Eel Pond) or leave the Harbor (when

entering Eel Pond) north of the area in the Turning Basin transited by the SSA’s ferries. (Gifford

PFTatJ3l.)

62. The Eel Pond Bridge also affects vessel activity between Eel Pond and the Harbor.

When the Bridge is closed (that is, when motor vehicles can cross the bridge), most vessels cannot

enter from Eel Pond from the Harbor and vice versa. Even when the Bridge is open, only small

boats with beams less than 29 feet and drafts less than six feet can fit through the Eel Pond Channel.

As a rule, the Bridge opens every half hour to accommodate small vessel traffic to and from Eel

Pond. The bridge keeper often is aware of what boats are waiting for the Bridge to open, either by

VHF radio or vessel blasts. (Gifford PFT at ¶ 32; Gifford Rebuttal at ¶ 11.)

63. As the time nears for a scheduled opening of the Bridge, vessels hoping to enter Eel

Pond typically will congregate in the Harbor away from where the SSA’s ferries transit. Once the

Bridge opens, the small vessels leave their congregation points and enter Eel Pond. Vessels leaving

Eel Pond typically sail west-southwest between the WHOI Pier and Dyer’s Dock, well away from

the Terminal Site. Even during the busy summer season, at most only a half dozen of these small

vessels are ever waiting for the Bridge to open at any given time, and often there are either no
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boats waiting or only one, which is also typical during the winter. There have been no conflicts

between any of those vessels and any of the SSA’s ferries. (Gifford PFT at ¶ 32; Gifford Rebuttal

at ¶J 11-12; Hearing Transcript at 160-161 (testimony of David Hill); Hearing Transcript at 156-

157 (testimony of Capt. Gifford).)

64. The operators of the small boats waiting to enter Eel Pond, as well as the bridge

keepers of the Eel Pond Bridge, have long accommodated the passage of SSA ferries in the harbor,

without incident, even though the small boats at times must move out of the way of a ferry as it

approaches or exits a slip. For example, in order to get small boats out of the way of SSA ferries

when the ferries need to turn in the informal “Staging Area”, they already have the right of way to

enter Eel Pond before existing boats can leave. Further, in the event a ferry arrives or leaves at the

same time the bridge is opening, it is the informal practice of the bridge keeper to keep the bridge

open longer to allow boats to maneuver back into position and enter Eel Pond, as long as the bridge

keeper is aware that boats are waiting. In those circumstances, the bridge keeper should be aware

of what boats are waiting for the Eel Pond Bridge to open as the practice is for boaters who want

to enter Eel Pond during the bridge’s next scheduled opening to signal the bridge keeper by calling

him or her on VHF radio (VHF 13), and they can also signal the bridge keeper that they want to

enter Eel Pond with four short blasts. (Gifford Rebuttal at ¶J 10-11.)

65. The SSA’s ferries do not interfere with the navigation of any small boats as they are

leaving Eel Pond, even when a ferry is backing out of one of the Slips, as the small boats can

simply slow down on their way to the Channel. The small boats are very maneuverable and any

interference with their navigation is insignificant. In addition, sailboats do not operate under sail

as they enter or leave Eel Pond; rather, they operate under power with their sails down (Hearing

Transcript at 145-146 (testimony of Capt. Gifford); Hearing Transcript at 168 (testimony of David
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Hill.)

The Project Effects on Navigation in Great Harbor

66. The Project’s new Slip configuration and associated marine structures will not have

a significant adverse effect on safe navigation in the Harbor. To the contrary: on balance, the

Project should improve navigation in the Harbor. (Gifford PFT at ¶ 33.)

67. First, the Project will improve the ability of SSA vessels to navigate in the Harbor.

That is because the Project will relocate dolphins on the approaches to Slips #1 and #2 that

currently make it difficult to approach those Slips at the most preferable angle during the summer

season. An easier approach into Slips #1 and #2 will make for a safer approach. The Project also

will move vessels docked in Slip #3 away from the Naushon Trust dock, away from the end of

Dyer’s Dock, and more towards the western end of the WHOI Pier (while keeping them

approximately the same distance from the WHOI Pier). This relocation of Slip #3 will improve the

safety of the vessels approaching and leaving the Terminal Site. (Gifford PFT at ¶ 34.)

68. Second, the Project will move SSA vessel traffic to the south, away from the WHOT

Pier, Dyer’s Dock, the Landfall dock, the Naushon Trust dock, and the Eel Pond Channel. Moving

Slip #3 south will enable the Trust to use both sides of its dock for the M/V Cormorant and its

other ferries when an SSA vessel is docked in Slip #3, something it cannot do now. After the

Project is completed, when the time for the next scheduled opening of the bridge approaches,

boaters can proceed to the areas shown on SSA Exhibits 49-50 in the areas marked as the “Eel

Pond Staging Area.” The Project will expand the area where small boats can wait for the opening

of the Eel Pond Bridge because (a) existing Slip #3 will no longer be used, and (b) new Slip #3

will be repositioned farther to the south, away from Eel Pond channel, thereby opening the area on

the north side of the SSA’s existing Wharf. The area of the “Eel Pond Staging Area” is
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approximately 76,500 square feet when the M/VAtlantis is at sea, and approximately 61,100 square

feet when she is in the port of Woods Hole. (Gifford PFT at ¶ 35; Gifford Rebuttal at ¶ 12; Rebuttal

Testimony of Rebecca P. Skalaski, P.E., ¶ 2.)

69. Third, because the Project brings the vessels berthed in the slips 90 feet closer to

the Turning Basin, the Project will reduce the amount of time that single-ended SSA ferries spend

backing up within the Turning Basin before they can safely turn their sterns to the north. Even

when SSA ferries are approaching or leaving the new Slip #3, they will only be transiting that area

of the Turning Basin close to Eel Pond for less than a minute each way and, even during the height

of the summer, on average the SSA ferries dock at, and then depart from, a particular ferry slip no

more often than once per hour, and usually with a half-hour turnaround time in between. In

addition, because the Harbor currents are only light to moderate in the area of the new Slips, the

Project will not significantly alter the current docking practices of the SSA’s ferries in any manner

that would create greater interference with small boats waiting to enter Eel Pond. (Gifford PFT at

¶J 36-3 7; Gifford Rebuttal at ¶ 18; Rebuttal Testimony of Charles Monteiro, ¶ 3 (“Monteiro

Rebuttal”).)

70. Fourth, the Project includes the construction of approach dolphins on the northern

side of the new Slip #3. These new dolphins will significantly reduce the potential for an allision

between an SSA ferry using the new Slip #3 and the private docks (as well as vessels berthed there)

to the north. (Gifford PFT at ¶ 38.)

71. The SSA’s ferries will not need to turn in the “Eel Pond Staging Are” when docking

in or exiting from any of the new Slips, including the new Slip #3, and boaters waiting in that area

will not need to move out of the way of a ferry. This also will be the case when the SSA’s three

single-ended ferries with vehicle drive-through capabilities back out of the new Slips, as they will
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proceed west beyond the “Eel Pond Staging Area” before turning to proceed south down the

Channel. The only exceptions to this situation will be when one of the SSA’ three freight boats

that have only stern-loading capabilities is approaching the Terminal and needs to turn 90 degrees

in a counterclockwise direction before backing into a slip. However, because the slips will be

repositioned farther into the Harbor, the freight boat will enter only a small portion of the “Eel

Pond Staging Area” during this brief turning maneuver, leaving the rest of the area available for

small boats. Even this brief entry into a small portion of the “Eel Pond Staging Area” will occur

during the docking of a freight boat only if the captains of those freight boats continue their current

practice of remaining parallel with the shore beyond existing Slips #1 and #2 before coming to a

stop and turning to back into one of those slips. When docking in new Slip #3, they can instead

stop before going beyond that slip into the “Eel Pond Staging Area” and rotate 90 degrees to back

into the slip. (Gifford Rebuttal at ¶ 14; Hearing Transcript at 129-132 (testimony of Capt.

Gifford).)

72. The SSA will continue to follow all of its current navigational safety measures both

during and after the construction of the Project. (Gifford PFT at ¶ 20; Monteiro PFT at ¶ 4.)

73. No part of the Project will impair any line of sight required for safe navigation in

the Harbor. Vessels travelling to and from the areas west of the MBL, the WHOT Pier, Dyer!s

Dock, Eel Pond, the Naushon Trust dock, and the Landfall dock typically do not transit through

the area in which the Project will be built. The Project’s facilities will be within areas already used

by SSA’s vessel operations. (Gifford PFT at ¶ 39.)

74. No part of the Project will require alteration of an established course of vessels in

the Harbor. There is ample open water adjacent to the Terminal Site to accommodate safe

navigation for the SSA’s ferries along with recreational boaters, commercial vessels and research
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vessels. Thus, no part of the Project will impair in any substantial manner the ability of the public

to (a) pass freely in the Harbor, (b) engage in transport in the Harbor, or (c) load and unload vessels

in the Harbor. (Gifford PFT at ¶J40-41; Hill PFT at ¶ 12.)

75. The SSA does not intend to operate continuously from new Slip #3. Use of any of

the three new slips, including Slip #3, will vary according to the vessel, the wind, traffic in Great

Harbor, whether operating or disabled vessels already occupy a slip, and slip-maintenance needs.

Slip #3 likely will receive greatest use when winds are from the north, northwest or northeast.

These are not the prevailing winds in the summer. They are more typical of the off-season months

(particularly the winter), when there are fewer small boats in Great Harbor. In the summer months,

the prevailing winds are from the south and southwest. The orientation of new Slips #1 and #2 will

make it easier for the SSA’s ferries to dock in those slips when winds are from the south or

southwest, and thus it is likely that those slips will see greater use than Slip #3 during the summer

months. (Gifford Rebuttal at ¶J 16-17.)

Public Access and Use of Tidelands at the Terminal Site

76. No one fishes from the Naushon Trust’s dock or the dock at the Landfall Restaurant.

No one fishes from the WHOI Pier that is located on the northwest side of Eel Pond Channel. No

one has fished from the Terminal Site since September 11, 2001. The nearest location to the

Terminal Site that traditionally is extensively used by the public for fishing is the Outer Town

Dock, which is located in the Harbor northwest of the intersection of Water and Albatross Streets

in Woods Hole. Outer Town Dock is approximately 1,657 feet from the Slip 3 Dolphin. (Gifford

PFT at ¶ 26; Monteiro PFT at ¶ 6; Skalaski PFT at ¶ 12.)

77. No one hunts or traps fowl on the Terminal Site, or any location close to the

Terminal Site. The nearest location of “fowling” activities is Pine Island, which is south of
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Broadway and The Strait on the western side of the Harbor across from the Terminal Site. Pine

Island is approximately 2,850 feet from the Outermost Approach Dolphins of new Slips #1 and

#2. (Lamson PFT atJ21; Gifford PFT at ¶ 26; Monteiro PFT atJ 7; Skalaski PFT atJ 12.)

78. The SSA’s proposed construction of the new public Bike Park was in response to

repeated community requests for such a facility; there were no similar demands for a fishing dock

or boat dock. (Lamson Rebuttal at ¶J 13-17; Iwerks Rebuttal at ¶J 8-1 1.)

79. Creating a boat dock at the Bike Park would result in a reduction of the number of

bike racks that could be located within the Bike Park and would otherwise interfere with the use

of the Bike Park by bicyclists and other members of the public who may want to enjoy the

waterfront space there. The dock also would interfere with the SSA’s use of a davit for its oil spill

response boat on the north side of the bulkhead between the new Slip #3 and the Bike Park, and

any positioning of a boat dock there to minimize the interference with the SSA’s operations likely

would result in the boats that use the boat dock interfering with boats attempting to dock on the

south side of the Naushon Trust’s dock. (Lamson Rebuttal at ¶ 11; Iwerks Rebuttal at ¶ 12.)

80. The proximity of Petitioners’ proposed fishing dock to the new Slip #1 would

unduly interfere with the SSA’s ferry terminal operations and put SSA employees, passengers and

other customers at risk of injury due to a fisherman’s carelessness. The presence of individuals on

the Terminal Site with knives also raises security concerns. (Lamson Rebuttal at ¶J 6-9.)

81. Construction of a fishing dock south of the new Slip #1 would also create a safety

hazard for individuals who are present on the adjacent beach there or who are swimming in the

water off of the beach. Such a fishing dock would also either have to extend south of the SSA’s

property line, which would likely result in objections to the structure by the SSA’s neighbor to the

south of the Project, or would interfere with the various marine structures that will frame new Slip
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#1. It is also unlikely that permitting authorities would allow construction of a fishing dock in or

near the eelgrass beds that are located in that area. (Lecco Rebuttal at ¶J 17-18.)

82. The Draft License contains the same Standard Waterways License Conditions as

are contained in all of the Department’s licenses, including the two licenses with which Petitioners’

witness Eric Las was involved, namely, the license issued on March 2, 2016 to Entergy Nuclear

Generation Company for the Pilgrim Nuclear Power Station and the license issued on April 29,

2015 to the Town of Hingham to construct and maintain a pedestrian bridge at Whitney Wharf.

The only difference in those Standard Waterways Conditions in the Draft License and the Pilgrim

Nuclear Power Station License is that the SSA’s Project is situated on Commonwealth Tidelands

and, therefore, the SSA is required to “not restrict the public’s right to use and to pass freely, for

any lawful purpose, upon lands lying seaward of the low water mark,” while the Pilgrim Nuclear

Power Station is situated on private tidelands and, therefore Entergy is required to “all other public

to use and to pass freely upon the area of the subject project lying between the high and low

watermarks, for the purposes of fishing, fowling, navigation, and the natural derivatives thereof.”

(Hearing Transcript at 33-3 8 (testimony of Eric Las); Exhibits SSA-A and SSA-B.)

83. Neither the Pilgrim Nuclear Power Station License nor the Town of Hingham

License requires the construction or maintenance of a boat dock or a fishing dock, or the provision

for public access on any areas other than the subject tidelands. Indeed, the Pilgrim Nuclear Power

Station License expressly provides that “[n]othing in this License shall be construed as preventing

the Licensee from complying with the applicable provisions of the United State[s] Coast Guard

Regulations establishing a Safety and Security Zone.” Further, while the Town of Hingharn

License has a Special Condition confirming that “[t]he Licensee shall allow the public in the

exercise of such rights to pass freely around all structures within such intertidal area,” it further
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provides that “[n]othing in this condition shall be construed as preventing the Licensee from

excluding the public from portions of said structure(s) or property not intended for lateral passage”

which is identical to the language that was included in Special Waterways Condition #1 of the

Draft License. (Exhibits SSA-A and SSA-B; SSA Exhibit L)

84. Indeed, the Draft License reserves more control to the Department over the public’s

right of access to the Terminal Site’s waterfront than either of the Pilgrim Nuclear Power Plant or

Town of Hingham Licenses, in that it contains Special Waterways Condition #2. “In order to

address restricted public pedestrian access along the waterfront within the vessel berthing and

loading areas,” Special Waterways Condition # 2 requires the SSA to “develop and plan and adopt

rules governing the publicly accessible areas of the site, subject to review and written approval by

the Department, as are necessary for the protection of public health, and safety and to ensure public

use and enjoyment by minimizing conflicts between user groups.” That Special Waterways

Condition also provides that “[nb amendment to said rules shall be made without written approval

of the Department.”

85. When the Project is completed, it is the SSA’s intention to continue allowing

members of the general public — even those who are not buying tickets to go on the ferries — to

come and spend time on the site, enjoying the scenery and strolling and spending some time there,

except during higher-security levels when the SSA will have to screen passengers and people

coming onto the property. Thus, when the Project nears completion and the final layout and

specific uses of each of the Terminal facilities that are situated on filled tidelands are known, the

SSA fully intends to abide by Special Waterways Condition #2, including reviewing its current

Rules and Regulations Governing Public Conduct on Terminal Property (SSA Exhibit 10) and then

submitting its proposed revised and supplemented rules to the Department for its review and
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approval. Once a set of revised and supplemented rules is approved by the Department, the SSA

also fully intends to abide by Special Waterways Condition #2 by not amending them without

further written approval from the Department. The SSA also will place and maintain signage at

the Terminal Site in accordance with 310 CMR 9.35 (5)(b). (Hearing Transcript at 71-72

(testimony of Wayne Lamson); Lamson PFT at ¶ 26.)

License No. 1960

86. The Department’s license for current Slip #3, License No. 1960, allows the SSA to

use Slip #3 for waterborne transportation (as opposed to vessel repairs and maintenance) only in

emergencies. (SSA Exhibit 7.)

87. The restrictions in License No. 1960 arose as a result of an agreement between the

S SA and the neighboring Naushon Trust, which was concerned about Slip #3’s proximity to the

Trust’s dock. The SSA’s reconstruction of Slip #3 in 1988 resulted in the slip being five feet closer

to the southern end of the Naushon Trust’s dock. The Trustees of the Naushon Trust had taken

the position that there should be at least 30 feet of navigable water to the south of the Naushon

Trust’s dock. However, as a result of the reconstruction of Slip #3 in 1988, when the M/VMartha

Vineyard is docked in current Slip #3, there is only 15 feet of navigable water between that vessel

and the Trust’s dock instead of the previous 20 feet of navigable water. (Pre-Filed Testimony of

Steven M. Sayers, ¶J 6, 11, 14, 15 (“Sayers PFT”); SSA Exhibits 22, 28-3 1.)

88. When Slip #3 is repositioned as proposed in the Project, the SSA’s ferries docked

in the new Slip #3 will be farther away from the Trust’s dock than the northern bulkhead of the

SSA’s new facilities, and that there will be 71 feet of navigable water between the southern end of

Trust’s dock and that bulkhead. This distance is far more than the 30 feet that the Trustees claimed
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in 1988 was necessary for safe navigation to and from their dock. (Sayers PFT at ¶ 15; SSA Exhibit

24.)

89. The repositioning of Slip #3 will eliminate the issues that the Trust had with the

construction of the current Slip #3. The Trust has not objected to the repositioning of Slip #3, nor

has it called for the continuation of License No. 1960’s restrictions. (Hearing Transcript at 77

(testimony of Wayne Lamson); Hill PFT at ¶ 33.)

90. License No. 1960’s restrictions do not cap ferry or vehicle traffic at the Terminal

Site. The SSA has sufficient room in its existing schedules to use existing Slips #1 and #2, which

are not subject to any limits on use and which are not used to their capacity, to expand service if

the SSA deemed it necessary. The SSA also could extend the length of its operating day. (Lamson

PFTat 18.)

91. The Project by itself will not result in an increase in the number of ferry trips

provided by the SSA between Woods Hole and Martha’s Vineyard. The size of the Site’s vehicle

staging acts as a practical constraint on handling more traffic at the Terminal Site. Any long-term,

substantial increase in ferry trips to and from the Terminal Site would require a larger vehicle

staging area, which the Project will not provide. (Lamson PFT at ¶ 19 & 30.)

92. During the construction of the Project, the SSA will need to use the new Slip #3 as

an operating slip on a regular basis in all weather and sea conditions during those phases of the

Project when each of Slips #1 and #2 is being reconstructed. The new Slip #3 will also have to be

available as an operating slip after completion of the Project, especially when one of the other slips

is not available during their repair and maintenances periods or when a vessel docked in one of

those slips cannot be moved for a period of time due to mechanical problems. In addition, the

availability of Slip #3 as an operating slip will allow the SSA to tailor the operational use of all
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three slips at the Terminal to maximize safety based upon weather and sea conditions, as it will

provide the SSA’s captains with the option of using that slip if it is preferred at the time based

upon current and wind conditions, particularly when winds are coming from the north, northwest

and northeast. Having three fully operational slips will also allow the SSA to improve management

of vehicular traffic on the Terminal Site and ensure that there are accessible routes between the

Terminal Site and all ferry vessels (each of which has a different freeboard height) under all tide

conditions, regardless of which slip a ferry uses. (Lamson PFT at ¶ 16; Iwerks PFT at ¶ 14; Gifford

PFTatJ34.)

WOODS HOLE, MARTHA’S VINEYARD AND
NANTUCKET STEAMSHIP AUTHORITY,
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Michael D. VhayØBO #5 66444)
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